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Abstract

This paper aims to evaluate the legal implications on the purchasers of the private lease scheme (PLS) for a property purchased from the developers.
The law requires the developers to apply for subdivided title and transfer it to the purchasers. However, instead of transferring property ownership, in
PLS, the developer is only transferring a 99-year lease over the purchased property. Upon expiry of the lease, the property shall be reverted to the
proprietor of the land. Consequently, the purchasers were misled to believe that in return for the full payment, they will be transferred with ownership
of the property
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1.0 Introduction

The Malaysian housing developers are bound by the Housing Development (Control and Licensing) Act 1966 (HDA) when selling
housing accommodation to the purchasers. The mandatory sale agreement (SPA) is provided under the Housing Development (Control
and Licensing) Regulations 1989 (Regulations 1989) known as Schedule G for a landed property under construction issued with title,
Schedule H for high-rise building under construction, Schedule | and J for the completed building. The SPA prescribed under Regulations
1989 must be strictly complied with by the developers. In Sentul Raya Sdn Bhd v Hariram Jayaram & Ors and Other Appeals [2008] 4
CLJ 618, it was decided that the SPA is prescribed and regulated by the Regulations 1989. The SPA incorporates the developers' duty
to apply for a subdivided title and transfer it to the purchaser. A PLS Scheme was mooted in Johor to lease a freehold land to the
purchasers for the price paid by the purchasers. Upon expiry of the 99-year lease, the property shall be reverted to the owner of the
land. The developers varied the SPA by incorporating clauses where the developers shall transfer a lease over the unit instead of
transferring ownership of the unit upon issuance of a title and the property be reverted to the owner upon expiry of the lease. The
purchasers from the PLS in Johor were not satisfied and brought the matters to court to sue the developer, Tropika Istimewa
Development Sdn. Bhd.
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In Wong Hang Foh & Ors v Tropika Istimewa Development Sdn Bhd (KL High Court Civil Suit No: WA-22NCVC-120-03/2018), the
court decided that the developer has misrepresented the purchasers for selling a lease under the sale and purchase agreement (SPA)
using Schedule H of the Regulations 1989. In Loh Tina & Ors v Kemuning Setia Sdn Bhd & Ors And Another [2020] 7CLJ 720, the
developer has varied Schedule G into a PLS. The Court ordered that the lease transfer be canceled and replaced with a transfer of
title favoring the purchasers. In 2019, the proposal to introduce a 'Register of Private Lease' into the National Land Code 1965 (NLC)
to enable the concept of PLS was criticized and abandoned by the government. (Parliament, 2019). A PLS deprived the purchasers
of property ownership, and their fate is at the mercy of the landowner to extend the lease period (Chan K.L, 2020). In brief, under a
PLS, the developers only sell the building to the purchasers based on a 99-year lease without transferring the ownership of land or
stratified property. Upon expiry of the 99-year old lease, the building shall be reverted to the registered proprietor. As such, the PLS
shall only confer interest and not ownership of the land. The developer obtained a 99-year lease over the whole freehold land and
transferred the lease to the purchasers.

As a lessee, the developer shall be bound by the NLC. Section 221(3) of the NLC relates to the maximum term of a lease. Section
228(1) of the NLC, the lessee, shall apply for a further extension of the lease before the expiry of the said lease. The approval for
further extension of the lease is at the liberty of the registered proprietor as the lessor and also subject to a new consideration to be
paid by the purchasers. Section 214(1) provides that a registered lessee may transfer a lease to another third party and the implied
obligation of the lessee is to obtain consent from the lessor as provided under Section 231(1)(d). Ultimately, the value of a PLS property
will decrease according to the tenure of the lease. Upon expiry the purchasers lose their rights over the property. Since the current
law provides transfer of ownership to the purchasers, deviating from the law by introducing a PLS Scheme shall render the sale as
void. Thus, if the developers sought to use a PLS Scheme, the regulated agreement under Regulations 1989 without explaining its
impact amounted to a misrepresentation that could vitiate the validity of the SPA.

This paper aims to examine the compatibility of the existing law of a lease as a private dealing under the NLC to the developers'
conceptual framework of a sale of property under PLS. Simultaneously, aims to review the impact of the PLS on the purchasers who
only received interest in land subject to expiration of the tenure.

2.0 Literature Review

2.1 The Legal Framework of Lease under the NLC
In Malaysia, a lease is a conveyance of land by the owner(lessor) to a lessee giving possession of the land in return for a payment.
Statutorily, the word 'lease’ has not been defined in the NLC. However, in Equity Corporation Sdn Bhd v Thye Sun Quarry Sdn Bhd
[2002] 6 MLJ 74, even where the instrument is called an 'agreement,' it may still be construed as a valid lease. According to (Teo K.S.,
2016), to constitute a lease, the lessee must be granted exclusive possession for the payment of rent. Under the NLC, a lease must
be registered to create a legal interest. Registration of lease evidenced the registered interest in land (Patton, 1934). Thomson CJ, in
Margaret Chua v Ho Swee Kiew & Ors [1961] MLJ 173 held that an unregistered lease is valid as an agreement for lease. Meanwhile,
in Lee Lum Soh v Low Ngah [1973] 1 MLJ 97, the Court held that an unregistered lease was "void as a lease for non-registration."
The maximum term of a lease under the NLC is 99 years if it is over the whole of the land lease. Section 221(3)(b) of the NLC only
allows a maximum of 30 years over part of the land. The purchasers in PLS only purchased a unit in the high-rise building. Hence, the
developer is only leasing part of the land. Thus, the purchaser's rights as a lessee in PLS will only be a maximum of 30 years. Section
228 (1) of the NLC provides that the lessor's discretion to grant the extension upon application for extension is made by the lessee.
Before the expiry of the lease over the property, an application for an extension shall be made by the purchasers/lessees, and a new
"price” has to be paid for the new lease tenure. Subsequently, a PLS Scheme involves a lease sale over the property where the entire
“rent" is being paid upfront. Property investments are commonly known to yield capital appreciation over the long term, and indeed,
the value of the leased property depreciates and incurs expenses to extend the lease (Chang KL, 2020).

2.2 The Legal Obligations of a Developer under the HDA & Regulations 1989

The HDA provides guidelines for housing developers in terms of duties and responsibilities, which safeguards the rights of home
purchasers (Lim G and Ng KK, 2020). There is no freedom of contract for a licensed developer, and the agreement shall use the
prescribed sale agreement provided under Regulations 1989. The regulated agreement shall be complied with verbatim by the
developer. Under clause 11(1), the developer is required to apply for subdivision of the property at its own cost expeditiously. Under
clause 11(2), it is further required that upon the issuance of the title, transfer the property to the purchasers. In Encony Development
Sdn Bhd v Robert Geoffrey Gooch & Anor [2016] 1 CLJ 893 Nallini Pathmanathan JCA held that the provisions in the SPA are not
merely contractual but are in effect statutory provisions. Any collateral contract to exist alongside the SPA violates the law that renders
the contract void. In the Loh Tina, Lee Sweng Seng JCA held that a developer deviated from the HDA and Regulations 1989 by
modifying the standard statutory form of SPA in Schedule G without a certificate of the Controller approving the modification would be
in breach of the law. The purchasers would be entitled to enforce their rights as provided under the standard Schedule G of Regulations
1989.
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The PLS, as evidenced in Loh Tina, undeniably is a deviation of the regulated contract under Regulations 1989 that caused the
transaction to void.

One of the schemes that were introduced was for developers to lease freehold land to the purchasers. Thus, a purchaser acquires
a 99-year lease, and the developer will negotiate for an extension of a lease. For the purchasers, an extension means payment of a total
purchase price for another 99-year lease over the same unit. The developers get a second opportunity to renew the lease or even
consider redeveloping the same piece of land (Chang KI, 2020).

2.3 The Legal Rights of the Purchasers

The law only recognises legal rights to a registered proprietor as opposed to a lessee, particularly regarding the protections afforded
under the HDA. The dealing of "lease" does not come within the ambit of the Strata Titles Act 1985 (STA), and therefore, there is no
requirement for subdivision of the building or land under the NLC or under the STA (Siang et al. 2015). Whereas, for purchasers of
property, strata title is essential to the parcel owners as conclusive evidence of ownership and provides rights to become members of
the management corporation and voting power. (Khadijah H. et al., 2016). The buyers are registered as the proprietor of a strata title
upon issuance of the same (Commissioner of Building, Annual Report, 2015). Under Section 7 of the STA, the developers are obliged
to apply for the subdivision of the building or land because it is conclusive evidence of ownership. Accordingly, a registered owner
possesses the voting rights and share unit entitlements under Section 36 of the STA. However, as a lessee, a PLS purchaser is not
entitled to a voting right under the Strata Management Act 2013 (SMA) because it is only vested to a proprietor of a strata title who has
voting rights corresponding to the number of share units and not a lessee. Furthermore, only a registered proprietor can automatically
become a Management Corporation (MC) member under the SMA (Chang KL, 2020).

The HDA protects purchasers' interest in residential property that are still under construction manifested in Veronica Lee Ha Ling &
Ors v Maxisegar Sdn Bhd. [2011] 2 MLJ 141. This case was followed in the case of Loh Tina, where the Court of Appeal held that HDA
was primarily structured to shield unsuspecting purchasers against unscrupulous developers, and the deviation from the regulated
contract shall be rendered as void. (Zolkafli et al. 2014) the rights of the house buyers to get ownership of the property through the
regulated contract under Regulations 1989. The PLS varies from the regulated contract. The judge in Loh Tina raised a question in his
judgment on “who would want a leasehold when legally they are entitled to a freehold property in a sale and purchase of a house to be
built by a developer?” His Lordship also held that the HDA is designed to protect the innocent purchasers who have little or no bargaining
power and are often not conscious of their legal rights under the law. Therefore, any modification to that right is ineffective, null, and
void.

3.0 Methodology

This article is a conceptual paper that employs doctrinal research to analyse the legal position of a sale of property under a PLS Scheme
both locally and in foreign jurisdictions. The study is conducted by examining primary data of legal statutes, primarily on the NLC, STA,
SMA, HDA, law cases, and secondary data from various literature. The law cases and the legal reasoning given by the Court's judgement
are analysed to determine the implication of PLS on the purchasers. The doctrinal method is used to seek whether PLS is a fair-and-
just transaction to the purchaser regarding a property sale. The discussion in this paper is limited to looking at the laws and theoretical
aspects of the concept of PLS in upholding the rights of the purchaser under the scheme. No empirical analysis is made as it focuses
on a doctrinal analysis and theoretical discourse. It also seeks to review the legal implication of PLS transfer under other legislation/
jurisdictions since the concept is outside the purview of any Malaysian legislation. An analysis of a similar idea of PLS in Australia is
examined through a doctrinal approach to recommend a possible legal framework of PLS to be executed in Malaysia. The data have
been gathered and analysed in the findings via a content analysis approach and doctrinal study.

4.0 Findings & Discussions
A leasehold scheme is a strata subdivision that enables all lots to be subjected to a fixed-term lease between 20 to 99 years. In New
South Wales, the Strata Schemes Development Act 2015 regulates the leasehold scheme. Section 4 of the Strata Schemes
Development Act 2015 defines a leasehold strata scheme as a strata scheme in which all lots and common property in the scheme are
subject to a lease or leases. A leasehold scheme can be either a leasehold strata scheme for building or a leasehold survey-strata
scheme for land with surveyed boundaries (the Government of Western Australia, 2020). With this scheme, the purchasers will own
long-term leases of lots and easily sell their lease without the landlord's consent. However, this leasehold scheme is different from the
freehold scheme as the ownership will be limited to the lease length, while freehold schemes have no such limitation. The minimum term
of the lease will be greater than 20 years, and the maximum period will be 99 years, including any renewal option. By setting up the
limitation, it can ensure certain planning obligations to be met.

Besides, each lot owner will have their certificate of title for the leasehold interest in this leasehold scheme. In Copyright Agency Ltd
v New South Wales (2007) 240 ALR 249, the Federal Court states that the purchaser of each lot created under the subdivision will obtain
a leasehold interest rather than a freehold interest in the lot. Meanwhile, the contract of the lease will provide the leasehold interest.
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In Re Willmott Forests Ltd (2012) 91 ACSR 182, the Supreme Court of Victoria held that the contract of lease governs any leasehold
interest. It is the contract that regulates the substance and termination of the leasehold interest.

Also, in Progressive Mailing House Proprietary Ltd v Tabali Proprietary Ltd (1986) 157 CLR 17, referring to Matthey v Curling
[1922] 2 AC 180, the Court held that the law of contract provides for the interest of a leasehold estate. The lease of every lot will expire
on the same date, and the ownership shall be returned to the leasehold scheme owner. Options to renew the lot leases can be included
but with the condition that they will have a standard expiry date. The total term of renewal is subject to the maximum term of 99 years.
The purpose of the standard expiry date in this leasing scheme is to ensure that the lease for every lot expires synchronously and to
have proper ownership arrangements and management.

In Western Australia, any postponement of the expiry date will require approval from the Western Australia Planning Commission.
The provision on termination of the scheme can be seen under Part 3 of the Strata Titles Act 1985. While in New South Wales, the
termination and expiry of leases have been provided under Part 9 of the Strata Schemes Development Act 2015.

In Australia, selling a lease under a PLS means the landowner would remain the owner of all condominium units and control the
condominium's management corporation. The landowner would be treated as a residential landlord and have the obligations inherent
in that status. (Bucknall B, 1976). The lessor, however, will have limited rights of re-entry, and he is not responsible for the maintenance
of the lot. In Western Australia, the provision on restrictions and relief against forfeiture of a lease can be seen under Section 81 of
Property Law Act 1969. In New South Wales, the terms have been provided under Section 46 of Strata Schemes Development Act
2015 subjected to Section 129 of Conveyancing Act 1919. Section 81(1) of the Property Law Act 1969 and Section 129 of the
Conveyancing Act 1919, the lessor shall not exercise his rights of re-entry or forfeiture. He can only re-enter after serving a notice to
the lessee.

In Tim Barr Pty Ltd v Narui Gold Coast Pty Ltd [2010] NSWSC 29, the lessor can only exercise his re-entry rights if the lease
contract has ended and not due to any breach of the covenant made by the lessee. Subsequently, Owen J, in Campbell v Payne and
Fitzgerald (1953) 53 SR (NSW) 537, held that a right to forfeit a lease might arise in the case of any breach of covenant. However,
this can only be enforced if the parties agreed that a covenant violation should create forfeiture. In Re Willmott Forests Ltd (2012) 91
ACSR 182, the lessor's obligation is to provide the lessee with possession and quiet enjoyment of the land. The rights of a lessee
under these covenants will be enforceable by him against the lessor either under privity of contract, or privity of estate, or both. Besides,
the lessee is registered on the certificate of title as proprietor of the strata leasehold estate in the lot to secure the lessee's rights and
responsibilities to pay rates and tax (Australia: Civic Legal, 2019).

In conclusion, the leasehold scheme in Australia, equivalent to the PLS, provides fixed-term leases between 20 to 99 years confers
leasehold interests of a lot to the lessee with the issuance of a certificate of a lease. This leasehold scheme enables the lessee to sell,
transfer, dispose of their lot, or mortgage the lease in the leasehold scheme without the lessor's consent. Undeniably, the leasehold
certificate provides security of tenure to the building owner throughout the lease period and simplifies the conveyance of the property.

5.0 Conclusion & Recommendations

The primary duty of the developers under the HDA is to convey a title upon issuance of the subdivided title to the purchasers. "Build
and lease" under the PLS is a deviation from the protection accorded to the purchasers under the HDA, where in return for the purchase
price, the purchasers will be transferred with ownership of the property. A private lease that expires at the end of a 99-year lease shall
suffer a depreciation compared to an ownership of a freehold land tenure that will be valuable and could be transmitted to their
beneficiaries. As the concept of PLS is new where neither HDA, NLC, nor STA contains provisions that allow the scheme, the
introduction of a legal framework is essential to validate the PLS. Without the law, the PLS is not compatible with the existing legal
framework on the selling of properties by developers. As such, forcing the PLS shall render the sale transaction by the developer is
void. However, the PLS may be an alternative to another land ownership scheme that could offer cheaper accommodations, especially
for those seeking houses within the urban areas. A certificate of a lease introduced by Australia could enhance the security of tenure
and simplify the conveyance of the property. Ultimately, a PLS that issues a Lease certificate gives a broader option for anyone to
have a shelter. To ensure eligibility of the Purchasers of a PLS to form the management corporation and be entitled to a legitimate
voting right, the Strata Management Act 2013 should include the term lessee into the eligibility of the purchasers to form a management
corporation and voting right during the Annual Meeting. An amendment of the HDA s timely by incorporating a new Schedule that
could work legitimately for the unit buyers of a PLS. Alongside, the NLC and STA's revision is necessary to provide a legal platform
introducing a Certificate of Lease.
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Paper Contribution to Related Field of Study

This paper addresses the legal implication of a PLS in light of the existing legal framework for the sale of property by developers. The
suggestions provided in this research may assist the policymaker in providing a secure system of purchasing the property from
developers.
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